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3¢ / ORDER

PER VIKAS AWASTHY, JM :

This appeal has been filed by the assessee against the order of
Commissioner of Income Tax (Appeals)-2, Pune dated 11-07-2016 for the

assessment year 2011-12.
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2. The brief facts of the case as emanating from the records are : The
assessee is a partnership firm engaged in the business of Civil
Construction and mainly undertaking contracts for Military Engineering
Services (MES) and Central Public Works Department (CPWD). A survey
action u/s. 133A of the Income Tax Act, 1961 (hereinafter referred to as
“the Act”) was carried out in the case of assessee. During survey
proceedings, the assessee made declaration of Rs.75 lakhs. The assessee
filed return of income for the assessment year 2011-12 declaring total
income of Rs.53,46,347/-. In scrutiny assessment proceedings, the
Assessing Officer observed that despite repeated notices the assessee failed
to produce books of account and also the assessee has failed to offer
additional income declared during survey action. Thus, the Assessing
Officer rejected assessee’s books of account and estimated net profit @ 2%
of the total turnover. The Assessing Officer further added the income

declared by the assessee during survey action.

Aggrieved against the assessment order dated 28-02-2014 passed
u/s. 144 of the Act, the assessee filed appeal before the Commissioner of
Income Tax (Appeals). During First Appellate proceedings the assessee
vehemently opposed the action of Assessing Officer in rejecting books of
account and objected to the observations of Assessing Officer regarding
assessee’s non-production of books. The Commissioner of Income Tax
(Appeals) sought remand report on the contentions raised by the assessee.
After considering the remand report the Commissioner of Income Tax
(Appeals) dismissed the appeal of assessee in toto. Hence, the present
appeal. The assessee in appeal has raised following grounds/additional

ground of appeal. The same are reproduced here-in-below :
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“1. The leaned CIT(A) erred in law and on facts in confirming action of
learned AO in assessing income at Rs.91,44,028/- as against
Rs.53,47,347/-.

2. The leaned CIT(A) erred in law and on facts in confirming rejection of
books of accounts and estimation of net profit at 2% of the turnover.
Learned CIT (A) failed to appreciate that books of accounts were
produced before the learned AO and the income offered in the return
of income was fully supported.

3. The leaned CIT(A) erred in law and on facts in confirming addition of
Rs.75,00,000/- on account of disclosure made at the time of survey
action u/s. 133A separately which has been included in the Trading
and Profit and Loss Account.

4. The appellant craves to add, alter, modify or substitute any ground of
appeal at the time of hearing.”

Additional Ground

“On the facts and in the circumstances of the case the Assessing Officer has
grossly erred in not allowing the deduction in respect of remuneration and
interest on capital paid to the partners by failing to appreciate that the
income declared in course of survey is business income and forms part of
books profits u/s. 40b.”

3. Shri Pratik Sandbhor appearing on behalf of the assessee stated at
the Bar that if additional ground of appeal is adjudicated in favour of the
assessee, the assessee would not press the other grounds raised in the
appeal. The ld. AR submitted that the assessee had produced complete set
of audited books before the Assessing Officer. However, the Assessing
Officer refused to consider the same. The assessee had made a categoric
assertion before the Commissioner of Income Tax (Appeals) regarding
submissions of audited books during assessment proceedings but the
Commissioner of Income Tax (Appeals) also failed to appreciate the

submissions of assessee.
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3.1 The 1d. AR confining his contention on the additional ground raised
in the appeal submitted that the authorities below have failed to appreciate
the fact that the deduction in respect of remuneration and interest on
capital paid to the partners is allowable expenditure and has deducted
while computing business income of the assessee firm. The 1d. AR in
support of his contentions placed reliance on the decision of Hon’ble
Bombay High Court of Nagpur Bench in the case of M/s. Bagdi Enterprises
Vs. Income Tax Officer in Income Tax Appeal No. 80 of 2003 decided on 12-

06-2017.

4. On the other hand Shri N. Ashok Babu representing the Department
vehemently defended the impugned order. The 1d. DR submitted that the
assessee made declaration of Rs.75 lakhs during survey action. In the
statement recorded during survey the assessee had categorically stated
that the income declared is over and above the regular income. The
assessee thereafter, retracted from his statement made and tried to portray
income declared during survey action as part of regular books maintained
by the assessee. The assessee was non-cooperative and did not produce
books of account during assessment proceedings and hence the Assessing
Officer was constrained to pass the assessment order after invoking the

provisions of section 144 of the Act.

S. We have heard the submissions made by representatives of rival
sides and have perused the orders of authorities below. The assessee in
appeal has restricted his arguments only in respect of additional ground

relating to assessee’s claim of deduction in respect of remuneration and
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interest paid to the partners while computing business income. A perusal
of impugned order shows that primarily there was a dispute between
Revenue and assessee with respect to authencity of assessee’s books of
account. The Assessing Officer made assessment after invoking the
provisions of section 14A on the ground that the assessee has failed to
produce books of account. On the contrary the assessee has vehemently
objected to the observations of Assessing Officer regarding assessee’s non-
production of books. As per the assessee the books of assessee are subject
to audit under the provisions of section 44AB and the same were produced
before the Assessing Officer. The ld. AR submitted before us that the
books of assessee are duly audited and were always available before the

lower authorities.

6. The 1d. AR of assessee has made limited prayer before us to consider
allowability of remuneration and interest on capital paid to the partners
from the business income. Taking into consideration entirety of facts we
are of consider view that the issue raised by the assessee in additional
ground of appeal deserves to be restored to the file of Assessing Officer for
consideration afresh. In so far as allowability of remuneration and interest
paid on partners capital there is no doubt that the aforesaid expenditure
are allowable while determining the business income of partnership firm.
The Assessing Officer shall decide the issue afresh after considering the
relevant material and affording reasonable opportunity of hearing to the
assessee, in accordance with law. Thus, in view of limited prayer made by
the 1d. AR of assessee, the additional ground of appeal is allowed for

statistical purpose.
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7. The 1d. AR has not made any submissions in respect of ground Nos.

1 to 4 of the appeal. Accordingly, the same are dismissed as such.

8. In the result, the appeal of assessee is partly allowed for statistical

purpose in the terms aforesaid.

Order pronounced on Wednesday, the 04th day of September, 2019.
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